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Section  46-23-103,  MCA,  defines  "parole"  as  the  release 
to  the  community  of  a  prisoner  by  the  Boa; d  of  Pardons 
before  his  term  expires,  subject  to  conditions  imposed 
by  the  Board  and  subject  to  supervision  of  the 
Department  of  Institutions.   In  Montana,  parole  is  the 
most  common  form  of  release  from  prison.   As 
illustrated  in  Table  I,  between  69%  and  72%  of  all 
Montana  inmates  released  from  1980  through  1984  were 
paroled . 

TABLE  I 

Percentage  of  Inmates  Released 

by  Type  of  Release 

(CY  1980  -  1984) 


Discharged 

Other 

Paroled 

Sentences 

Releases* 

1980 

72% 

18% 

10% 

1981 

70% 

14% 

16% 

1982 

71% 

16% 

13% 

1983 

70% 

16% 

14% 

1984 

69% 

16% 

15% 

*  Other  forms  of  release  include  probation, 
commutation,  and  death 

Source:    Prisoners  in  State  and  Federal  Institutions, 

'lstice,  Bureau  of  Justice 
March  1983  (p. 
L985  (p.  28), 


Prisoners  in  State  and  Federal  Ir 
U.S.  Department  of  Justice,  Bure^ 
Statistics,  March  1982  (p.  30),  ^ 
30),  August  1984  (p.  32),  June  1< 
and  February  1987  (p.  28) 
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The  purpose  of  this  report  is  to  provide  a  general 
overview  of  parole  in  Montana.   The  report  begins  with  a 
statutory  history  of  the  Board  of  Pardons  and  the  major 
parole  eligibility  provisions.   Then  the  organization 
and  duties  of  the  Board  are  discussed  followed  by  a 
description  of  the  parole  process.   The  report  concludes 
with  some  statistical  data  on  parole  and  a  summary  of  a 
recent  U.  S.  Supreme  Court  decision  involving  the  Board 
of  Pardons. 


STATUTORY  HISTORY  OF  THE  BOARD  OF  PARDON 
AND  PAROLE  ELIGIBILITY  PROVISIONS 


Creation  of  Board  of  Pardons  (1889).   The  origins  of  the 
Board  of  Pardons  can  be  traced  to  the  1889  Montana 
Constitution.   Article  VII,  section  9  of  the 
constitution  authorized  the  Governor  to  grant  pardons, 
remit  fines  and  forfeitures,  and  commute  punishments 
subject  to  the  approval  of  a  board  of  pardons.   The 
constitution  directed  the  Legislature  to  provide  for  the 
appointment,  composition,  powers,  and  duties  of  the 
board . 

In  1891,  the  Legislature  determined  that  the  Board  of 
Pardons  would  be  composed  of  three  elected  state 
officials:  the  Secretary  of  State,  Attorney  General,  and 
State  Auditor  (L.  1891,  pp.  191-195).   The  duties 
assigned  to  the  Board  were  limited  to  advising  the 
Governor  when  he  chose  to  exercise  his  constitutional 
power  to  grant  an  absolute  or  conditional  pardon,  remit 
a  fine  or  forfeiture,  or  commute  a  punishment.   If  the 
Governor  wished  to  take  such  action,  the  Board  scheduled 
a  hearing,  solicited  testimony  during  the  hearing  from 
parties  supporting  or  opposing  the  Governor's  action, 
and  then  recommended  to  the  Governor  whether  a  pardon 
should  be  granted,  a  fine  or  forfeiture  remitted,  or  a 
punishment  commuted.   The  1891  Board  had  no  parole 
responsibilities . 

Parole  by  Board  of  Prison  Commissioners  (1907).   Sixteen 
years  later,  the  Legislature  provided  for  the  parole  of 
prisoners  (Ch.  95,  L.  1907).   The  1907  legislation 
authorized  the  State  Board  of  Prison  Commissioners, 
consisting  of  the  Governor,  Secretary  of  State,  and 


Attorney  General,  to  parole  an  inmate  of  the  Montana 
State  Prison  (MSP)  subject  to  the  following 
restrictions : 

(1)  An  inmate  could  not  be  paroled  if  he 
previously  had  been  convicted  of  a  felony  other  than 
the  one  for  which  he  currently  was  imprisoned. 

(2)  An  inmate  serving  a  time  sentence  could  not  be 
paroled  until  he  had  served  at  least  one-half  his  full 
term,  "not  reckoning  his  good  time",  except  that  an 
inmate  serving  a  time  sentence  could  be  paroled  acter 
serving  12  1/2  years. 

(3)  An  inmate  serving  a  life  sentence  could  not  be 
paroled  until  he  had  served  25  years  "less  the 
diminution  which  would  have  been  allowed  for  good 
conduct  had  his  sentence  been  for  25  years." 
Additionally,  the  parole  had  to  receive  unanimous 
approval  from  the  Board  of  Pardons. 

The  law  further  provided  that  the  a  parolee  remained 
under  the  legal  custody  of  the  State  Board  of  Prison 
Commissioners  and  could  be  returned  to  prison  "either 
for  breach  of  the  conditions  of  [the]  parole  or 
otherwise."   A  parolee  was  required  to  report  in  writing 
to  the  Board  at  least  every  three  months. 

Parole  and  executive  clemency  functions  merged  (1955). 
For  the  next  48  years,  a  dual  board  system  existed.   The 
Board  of  Pardons  reviewed  executive  clemency  matters, 
while  the  State  Board  of  Prison  Commissioners  handled 
paroles.   In  1955,  however,  the  functions  of  the  two 
boards  were  combined  and  assigned  to  a  reconstituted 
Board  of  Pardons  ( Ch .  153,  L.  1955).   The  Board 
consisted  of  three  members  appointed  by  the  Governor 
with  the  advice  and  consent  of  the  Senate.   Members 
served  staggered  six-year  terms. 


In  addition  to  administering  the  laws  governing  parole 
and  executive  clemency,  the  Board  was  charged  with 
supervising  probations  and  suspended  sentences.   The 
1955  legislation  authorized  the  Board  to  appoint  a  State 
Director  of  Probation  and  Parole.   The  Director,  in 
turn,  was  authorized  to  appoint  an  assistant  director 
and  other  necessary  employees.   All  officers  and 
employees  served  at  the  Board's  pleasure. 

The  1955  legislation,  in  addition  to  reconstituting  the 
Board  and  defining  its  functions,  revised  the  provisions 
concerning  parole  eligibility.   The  law  required  the 
Board  to  release  on  parole  any  inmate,  except  a  person 
under  a  death  sentence,  when  in  the  Board's  opinion 
"there  [was]  reasonable  probability  that  the  prisoner 
[could]  be  released  without  detriment  to  himself  or  to 
the  community",  subject  to  the  following  restrictions: 

(1)  No  inmate  serving  a  time  sentence  could  be 
paroled  until  he  had  served  at  least  one-quarter  of  his 
full  term,  less  good  time;  however,  any  inmate  serving  a 
time  sentence  may  be  paroled  after  serving  12  1/2  years. 

(2)  No  inmate  serving  a  life  sentence  could  be 
paroled  until  he  had  served  25  years,  less  good  time. 

No  changes  were  made  to  the  1955  law  for  the  next  16 
years.   Then,  in  the  1970s  and  1980s,  a  series  of 
revisions  were  enacted. 


Board  transferred  to  Department  of  Institutions  (1971), 
Under  the  1971  Executive  Reorganization  Act,  the  Board 
of  Pardons  was  transferred  to  the  Department  of 
Institutions  for  administrative  purposes  only.   In 
addition,  the  position  of  State  Director  of  Probation 


and  Parole  was  renamed  the  Administrator  of  Probation 
and  Parole  (Ch.  272,  L.  1971). 

Qualifications  for  Board  members/probation  and  parole 
functions  placed  in  Department  (1975).   In  1975,  the 
Legislature  established  statutory  qualifications  for 
members  of  the  Board  of  Pardons  (Ch.  333,  L.  1975). 
(These  qualifications  are  outlined  in  Section  III  of 
this  report.)   Additionally,  the  Legislature  abolished 
the  position  of  Administrator  of  Probation  and  Parole 
and  transferred  responsibility  for  probation  and  parole 
field  services  from  the  Board  to  the  Department  of 
Institutions . 

Persistent  felony  offender  designation  created  (1975). 
Also  in  1975,  the  Legislature  required  sentencing  courts 
to  designate  certain  individuals  as  persistent  felony 
offenders  for  parole  eligibility  purposes.   To  be 
designated  as  a  persistent  felony  offender,  the 
following  conditions  must  have  existed  at  the  time  of 
sentencing : 

(1)  the  offender  had  been  previously  convicted  of 
a  felony  and  the  present  offense  was  a  second  felony 
committed  on  a  different  occasion  than  the  first; 

(2)  the  previous  felony  conviction  was  for  an 
offense  for  which  a  sentence  to  a  term  of  imprisonment 
in  excess  of  one  year  could  have  been  imposed; 

(3)  less  than  five  years  had  elapsed  between  the 
commission  of  the  present  offense  and  either  the 
previous  felony  conviction  or  the  offender's  release  on 
parole  or  otherwise  from  prison;  and 

(4)  the  offender  was  more  than  18  years  old  when 
he  committed  the  present  offense. 

The  1975  law  provided  that  a  persistent  felony  offender 
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could  not  be  paroled  until  he  served  at  least  one-third 
of  his  full  term,  less  good  time,  or  until  he  had 
served  17  1/2  years,  whichever  occurred  first.   (An 
inmate  not  designated  as  a  persistent  felony  offender 
was  parole-eligible  after  serving  one-quarter  of  his 
term,  less  good  time,  or  after  serving  12  1/2  years, 
whichever  occurred  first.)   The  law  also  increased  the 
amount  of  time  that  an  inmate  with  a  life  sentence  must 
serve  before  becoming  eligible  for  parole  from  25  years 
to  30  years. 

Nondangerous  offender  designation  created  (1977).   Two 
years  after  enactment,  the  1977  Legislature  repealed  the 
persistent  felony  offender  law  and  created  a  new 
designation  called  "nondangerous  offender"  for  parole 
eligibility  purposes  (Ch.  340,  L.1977).   (The  criteria 
for  designating  an  offender  as  nondangerous  are 
discussed  in  Section  III.)   The  1977  law  provided  that  a 
person  designated  as  a  nondangerous  offender  could  be 
paroled  after  serving  one-quarter  of  his  full  term,  less 
good  time;   a  person  without  this  designation  was 
parole-eligible  after  completing  one-half  his  term, 
less  good  time.   The  law  also  provided  that  if  a 
prisoner  was  sentenced  for  an   offense  committed  while 
incarcerated  at  the  state  prison  or  while  released  on 
parole  or  under  the  prisoner  furlough  program,  the  new 
sentence  would  run  consecutively  with  the  remainder  of 
the  original  sentence. 

Ineligible-f or-parole  restriction  authorized  (1977). 
Also  in  1977,  the  Legislature  permitted  district  judges 
to  sentence  felony  offenders  to  imprisonment  with  no 
possibility  of  parole  or  participation  in  the  prisoner 
furlough  program  (Ch.  580,  L.  1977).   This  restriction 
could  be  imposed  if  the  judge  sentenced  a  felon  to 


imprisonment  in  the  state  prison  for  a  term  exceeding 
one  year.   A  judge  imposing  the  restriction  was  required 
to  state  in  writing  his  reasons  for  doing  so. 

Auxiliary  Board  member  added  (1979).   An  auxiliary 
member  was  added  to  the  Board  of  Pardons  in  1979  ( Ch . 
574,  L.  1979).   This  member  was  required  to  attend 
meetings  that  a  regular  board  member  could  not  attend. 
At  these  meetings,  the  auxiliary  member  had  all  the 
rights  and  responsibilities  of  a  regular  Board  member. 

Early  parole  mechanism  created  (1983  and  1985).   In 
1983,  the  Legislature  created  a  temporary  early  parole 
mechanism  to  relieve  prison  overcrowding  at  MSP  and  the 
Women's  Correctional  Center  (WCC)  (Ch.  234,  L.  1983). 
The  law  provided  that  if  the  population  at  MSP  or  WCC 
exceeded  its  design  capacity  by  a  certain  number,  the 
Board  of  Pardons  must  consider  inmates  eligible  for 
parole  120  days  before  their  normal  eligibility  date. 
The  law  was  scheduled  to  terminate  July  1,  1985.   The 
1985  Legislature,  however,  slightly  modified  the  parole 
mechanism  and  made  it  a  permanent  provision  (Ch.  451,  L. 
1985).   (Early  parole  is  discussed  in  more  detail  in 
section  III . ) 

Appendix  A  summarizes  the  statutory  history  of  the  Board 
of  Pardons  and  parole  eligibility  provisions  reviewed  in 
this  section. 


II.   CURRENT  ORGANIZATION  AND  DUTIES 
OF  THE  BOARD  OF  PARDONS 

The  basic  structure  of  the  Board  of  Pardons  is  defined 
in  2-15-2302,  MCA.   The  Board  is  composed  of  three 
members  and  one  auxiliary  member  appointed  by  the 
Governor  with  the  advice  and  consent  of  the  Senate.   The 
auxiliary  member  attends  meetings  that  a  regular  Board 
member  is  unable  to  attend.   Members  serve  four-year 
terms  and  may  be  removed  from  office  by  the  Governor  for 
cause  only. 

Because  the  Board  is  quasi- judicial ,  at  least  one 
member  must  be  an  attorney  (2-25-124,  MCA).  In  addition, 
2-15-2302,  MCA,  requires  that  at  least  one  member  have  a 
"particular  knowledge  of  Indian  culture  and  problems." 
Also,  each  member  must  possess  academic  training  that 
qualifies  him  for  professional  practice  in  a  field  such 
as  criminology,  education,  psychiatry,  psychology,  law, 
social  work,  sociology,  or  guidance  and  counseling. 
Related  work  experience  in  these  areas  may  be 
substituted  for  the  educational  requirements. 

Table  II  on  the  following  page  lists  the  current  Board 
members,  their  occupations,  and  terms  of  office. 


TABLE  II 
1988  Board  of  Pardons 


Date 

Date 

Or igina 

lly 

Term 

Name 

Occupation 

Appointed 

Expires 

Henry  Burgess 

Humanities 

7/71 

1/89 

(Chair) 

Professor 

*  James  Welch 

Writer 

2/81 

1/89 

Thomas  Keegan 

Attorney 

1/87 

1/91 

Anthony  Marra 

Retired 

2/81 

1/89 

( Aux .  mem. ) 

Prob.  & 
Parole  Off. 

*   Member  with  knowledge  of  Indian  culture  and  problems; 
Mr.  Welch  is  a  member  of  the  Blackfeet  Tribe. 


The  Board  is  allocated  to  the  Department  of  Institutions 
for  administrative  purposes  only;  it  operates 
independently  of  and  without  the  approval  or  control  of 
the  Department.   The  Board's  operations  are  funded 
through  the  state  general  fund.   Its  budget  for  fiscal 
years  1988  and  1989  is  $160,439  and  $160,441, 
respectively . 


A  member  receives  $50  for  each  day  that  he  is  engaged  in 
Board  business  plus  actual  and  necessary  expenses.   The 
Board  typically  meets  at  MSP  on  the  last  two  working 
days  of  each  month  to  conduct  hearings  for  MSP  and  WCC 
inmates.   In  addition,  a  two-member  panel  holds  monthly 
hearings  at  Swan  River  Forest  Camp  and  the  Butte  pre- 
release center.   Also,  two  members  travel  to  the  pre- 
release centers  in  Billings  and  Missoula  each  even- 
numbered  month  and  to  the  Great  Falls  pre-release  center 
each  odd-numbered  month. 
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The  duties  of  the  Board  include: 

(1)  conducting  parole  hearings  and  granting  or 
denying  parole; 

(2)  conducting  rescission  hearings  involving 
misconduct  by  inmates  granted  parole  but  not  yet 
released  and  determining  whether  their  parole  should  be 
rescinded; 

(3)  conducting  hearings  on  applications  for 
supervised  release   and  approving  or  denying  the 
applications ; 

(4)  conducting  parole  and  supervised  release 
revocation  hearings  and  determining  whether  inmates 
alleged  to  have  violated  the  conditions  of  their  parole 
or  supervised  release  should  return  to  prison  or 
continue  on  parole  or  supervised  release;  and 

(5)  conducting  executive  clemency  hearings  and 
advising  the  Governor  on  whether  a  pardon  should  be 
granted  or  a  sentence  commuted. 

Board  decisions  are  made  by  majority  vote.   In 
conducting  its  business,  the  Board  may  issue  subpoenas 
to  require  the  furnishing  of  information,  attendance  of 
witnesses,  and  the  production  of  books,  records,  papers, 
and  other  objects  necessary  for  conducting  hearings  and 
proceedings . 

To  assist  the  Board  in  performing  its  duties,  the  Board 


A  prisoner,  except  one  designated  by  a 
sentencing  judge  under  48-18-202,  MCA,  as  ineligible  to 
participate,  may  apply  to  participate  in  the  supervised 
release  program  if  he  has  served  at  least  one-half  of 
the  time  required  to  be  considered  for  parole  and  not 
more  than  15  months  remain  before  he  is  parole-eligible, 
The  statutes  and  rules  governing  the  supervised  release 
program  are  found  in  Title  46,  chapter  23,  part  4,  MCA, 
and  in  A.R.M.  Title  20,  chapter  7. 
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has  a  full-time  staff  consisting  of  an  executive 
director,  administrative  officer,  administrative 
assistant,  and  secretary.   Additionally,  the  Board 
receives  legal  assistance  from  the  Attorney  General's 
office  and  the  Department  of  Institutions. 


12 


III.   PAROLE  ELIGIBILITY 

An  offender's  parole  eligibility  status  is  determined 
at  the  time  of  sentencing.   Two  categories  of  offenders 
may  not  be  paroled:   those  receiving  death  sentences  and 
those  who  are  designated  as  ineligible  for  parole  by  a 
sentencing  judge.   A  judge  may  designate  an  offender  as 
ineligible  for  parole  if  a  sentence  of  imprisonment  in 
the  state  prison  for  a  term  exceeding  one  year  is 
imposed  (46-18-202,  MCA). 

For  an  offender  who  is  parole-eligible,  the  sentencing 
judge  must  determine  whether  the  offender  is  considered 
nondangerous  for  parole  purposes.   Under  46-18-404,  MCA, 
the  judge  must  designate  the  offender  nondangerous  if: 

(1)  during  the  five  years  preceding  the 
commission  of  the  offense  for  which  the  offender  is 
being  sentenced,  the  offender  was  neither  convicted  of 
nor  incarcerated  for  an  offense  committed  in  this  state 
or  any  other  jurisdiction  for  which  a  sentence  to  a  term 
of  imprisonment  in  excess  of  one  year  could  have  been 
imposed;  and 

(2)  the  judge  has  determined,  based  on  any 
presentence  report  and  evidence  presented  at  the  trial 
and  sentencing  hearing,  that  the  offender  does  not 
represent  a  substantial  danger  to  other  persons  or 
society. 

According  to  the  nondangerous  offender  statute,  a 
conviction  or  incarceration  may  not  be  considered  in 
determining  the  nondangerous  designation  if  the 
offender : 

(1)   was  less  than  18  years  of  age  at  the  time  of 
the  commission  of  the  present  offense;  or 
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(2)   has  been  pardoned  for  the  previous  offense  on 
the  grounds  of  innocence  or  the  conviction  for  the 
offense  was  set  aside  in  a  postconviction  hearing. 

If  the  judge  determines  that  an  offender  is  not  eligible 
to  be  designated  as  nondangerous ,  he  must  make  that 
determination  a  part  of  the  sentence  imposed  and  state 
the  determination  in  the  judgment.   If  the  sentence  and 
judgment  do  not  contain  this  determination,  the  offender 
is  considered  to  have  been  designated  as  nondangerous 
for  parole  purposes. 

The  length  of  an  inmate's  sentence,  his  nondangerous 
designation  or  lack  of  such  designation,  and  the  amount 
of  good  time  earned  while  incarcerated  determine  an 
inmate's  parole  eligibility  date.   According  to  46-23- 
201,  MCA,  an  offender  designated  nondangerous  is 
eligible  for  parole  after  serving  one-quarter  of  his 
full  term,  less  good  time  earned.   In  contrast,  an 
offender  who  does  not  receive  this  designation  must 
serve  one-half  his  full  term,  less  good  time,  before 
being  considered  for  parole.   The  statute  further 
provides  that  any  offender  serving  a  time  sentence, 
regardless  of  his  designation,  may  be  paroled  after 
serving  17  1/2  years.   In  addition,  an  inmate  serving  a 
life  sentence  is  parole-eligible  after  serving  30  years, 
less  good  time. 

The  board's  administrative  rules  define  how  a  parole 
eligibility  date  is  determined  when  an  inmate  receives 
two  or  more  sentences  (A.R.M.  20.25.304).   The  rules 
state  that,  unless  a  sentencing  judge  provides 
otherwise,  if  an  inmate: 

(1)   enters  prison  with  two  or  more  sentences 
running  consecutively,  the  sentences  will  be  added 
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together  for  parole  eligibility  purposes; 

(2)  receives  another  sentence  after  being 
incarcerated  but  before  his  appearance  before  the 
Board,  the  new  sentence  will  be  added  to  his  origin 
sentence  to  determine  his  parole  eligibility  date;  and 

(3)  receives  an  additional  sentence  after  being 
incarcerated  and  appearing  before  the  Board,  he  will  not 
be  parole-eligible  until  his  combined  sentences  are 
satisfied. 

Under  an  early  parole  provision  enacted  by  the 
legislature  to  relieve  prison  overcrowding  (46-23-201 
(3)  and  (4),  MCA),  an  inmate,  who  has  been  incarcerated 
at  least  12  months  at  the  time  of  release,  may  be 
paroled  three  months  in  advance  of  his  original  parole 
date.   The  early  parole  provision  is  activated  when  the 
Department  of  Institutions  certifies  to  the  Board  that 
the  MSP  population  exceeds  its  design  capacity  of  744  by 
96  inmates  or  that  the  WCC  population  exceeds  its  design 
capacity  of  35  inmates  and  that  MSP  or  WCC  has  exceeded 
its  capacity  for  more  than  30  days.   Upon  certification, 
the  Board  must  consider  inmates  in  the  institutions  in 
which  the  design  capacity  has  been  exceeded  eligible  for 
parole  120  days  before  their  eligibility  date.   The 
early  parole  provision  has  been  activated  every  month 
since  its  effective  date  of  March  24,  1983. 
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IV.  THE  PAROLE  PROCESS 

Prehearing  preparation.   When  an  inmate  enters  MSP,  he 
receives  a  booklet  that  provides  background  information 
on  the  Board,  encourages  him  to  seek  appropriate 
treatment  or  training  in  the  prison  to  enhance  his 
chances  for  parole,  and  describes  criteria  used  by  the 
Board  for  granting  paroles.   The  inmate  usually  is 
scheduled  for  a  parole  hearing  about  two  months  before 
his  parole  eligibility  date. 

To  prepare  him  for  his  hearing,  an  inmate  attends  a 
preparole  school  conducted  by  the  Board's  staff  at  the 
beginning  of  the  month  during  which  his  hearing  is 
scheduled.   At  the  school,  staff  briefs  the  inmate  about 
the  hearing  process,  the  Board's  criteria  for  granting 
parole,  conditions  on  parole,  and  other  pertinent 
matters.   Staff  also  reviews  and  discusses  the  inmate's 
parole  plan.   An  inmate  is  required  to  prepare  a 
comprehensive  parole  plan  for  the  Board's  consideration 
(A.R.M.  20.25.302).   The  plan  must  provide  for  a 
suitable  living  situation  upon  release  and  for  gainful 
employment,  schooling,  training,  or  treatment.   Also 
during  the  preparole  school,  the  inmate  is  given  a 
parole  application  to  complete.   The  completed 
application  will  provide  basic  information  on  the 
inmate's  prior  convictions,  schooling,  occupation, 
institutional  adjustment  (self-help  programs, 
educational  courses  completed,  work  record, 
disciplinaries ) ,  and  parole  plan.   The  inmate  may  also 
use  the  application  to  notify  the  Board  that  he  wishes 
to  waive  his  hearing.   An  inmate  who  waives  his  hearing 
may  appear  before  the  Board  at  any  time  after  giving  30 
days  written  notice. 
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Before  an  inmate's  hearing,  a  prison  counselor  will 
prepare  an  institutional  report  on  the  inmate.   This 
standardized  report  covers  such  items  as  the  inmate's 
prior  convictions,  his  institutional  adjustment,  work 
progress,  disciplinary  action,  and  custody 
classification . 

The  Board's  staff  also  prepares  a  report  on  the  inmate 
that  provides  a  detailed  profile  of  the  inmate, 
including  a  review  of  his  parole  plan.   The  report  also 
contains  a  staff  recommendation  as  to  whether  the  inmate 
should  be  released  on  parole. 

If  an  inmate  has  been  convicted  of  a  sexual  or  violent 
offense  or  has  a  history  of  violent  behavior,  he  will 
undergo  a  psychological  evaluation  before  his  parole 
hearing.   This  evaluation  is  performed  by  prison  staff, 
and  a  report  is  prepared  for  the  Board. 

Before  a  parole  hearing,  Board  members  receive  copies  of 
the  inmate's  institutional  report,  Board's  staff  report, 
psychological  evaluation  (if  applicable),  and  any 
pertinent  correspondence  from  law  enforcement  officials, 
judges,  or  other  interested  parties.   This  information 
allows  the  members  to  become  familiar  with  the  inmate 
prior  to  the  interview. 

Parole  hearing.   Parole  hearings  are  conducted 
informally  under  the  Board  chairman's  direction.   By 
law,  the  Board  must  hear  oral  statements  from  all 
persons  desiring  to  be  heard,  and  they  may  be 
represented  by  counsel  (46-23-204,  MCA).   In  practice, 
few  witnesses  appear  before  the  Board  and  an  inmate  is 
rarely  accompanied  by  an  attorney. 
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Parole  hearings  are  unstructured  and  customized  to 
address  the  individual  inmate.    The  exchange  between 
the  Board  and  an  inmate  during  a  hearing  is  candid  and 
often  spirited.   The  chairman  typically  opens  the 
hearing  by  reviewing  the  inmate's  criminal  history. 
Often  the  inmate  is  asked  to  give  his  version  of  the 
crime  that  resulted  in  his  incarceration  and  to  explain 
how  he  currently  feels  about  committing  the  crime. 
Board  members  may  question  the  inmate  about  his  work. 
history  at  the  prison,  participation  in  treatment 
programs,  disciplinary  problems,  and/or  parole  plan.   If 
the  Board  is  favoring  parole  for  the  inmate,  the 
chairman  will  delineate  the  conditions  that  the  inmate 
must  meet  while  on  parole.   If  parole  is  unlikely,  the 
chairman  usually  will  explain  what  the  inmate  must  do  to 
be  paroled  at  a  later  date.   At  the  end  of  the  hearing, 
the  inmate  is  asked  if  he  has  anything  to  add.   Hearings 
may  vary  in  length  from  five  minutes  to  a  half-hour  or 
more. 

Criteria  for  granting  parole.   Under  46-23-201,  MCA,  the 
Board  must  release  an  inmate  on  parole  if,  in  the 
Board's  opinion,  "there  is  reasonable  probability  that 
the  prisoner  can  be  released  without  detriment  to  the 
prisoner  or  to  the  community"  and  "he  is  able  and 
willing  to  fulfill  the  obligations  of  a  law-abiding 
citizen."   The  statute  further  provides  that  a  parole 
"shall  be  ordered  only  for  the  best  interest  of  society 
and  not  as  an  award  of  clemency  or  a  reduction  of 
sentence  or  pardon." 


2   Comments  on  the  nature  of  parole  hearings  are 
based  on  the  writer's  observations  made  during  the 
January  28,  1988  parole  hearings  at  MSP. 
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The  Board's  rules  require  the  Board,  when  making  a 
decision  regarding  parole,  to  consider  14  factors 
concerning  the  inmate  (A.R.M.  20.25.505).   These  factors 
include  the  inmate's  personality,  the  adequacy  of  his 
parole  plan,  his  education  and  training,  family  status, 
employment  history,  past  use  of  drugs  and/or  alcohol, 
and  attitude  toward  law  and  authority.   In  addition,  the 
Board,  in  considering  release  on  parole,  may  give 
preference  to  nondangerous  offenders  who  "have  had  no 
prior  criminal  record,  a  good  institutional  record  and 
substantial  proof  of  positive  rehabilitation  efforts" 
(A.R.M.  20.25.503). 

Board  decisions.   Immediately  following  the  hearing,  the 
Board  decides  whether  to  parole  an  inmate.   The  Board's 
decision  is  incorporated  in  a  written  report  that  is 
signed  by  two  members  and  given  to  the  inmate.   Copies 
of  the  forms  used  to  grant  and  deny  paroles  are 
contained  in  Appendices  B  and  C. 

If  parole  is  denied,  the  Board  may  indicate  that  it  will 
reconsider  the  inmate  for  parole  at  a  future  date,  often 
after  the  inmate  has  completed  specific  educational 
requirements,  job  training,  or  a  treatment  program.   Or 
the  Board  may  determine  that  the  inmate  is  unlikely  to 
become  a  good  candidate  for  parole  and  therefore  require 
the  inmate  to  serve  the  remainder  of  his  term.   If  an 
inmate  is  denied  parole  for  more  than  one  year,  the 
Board  annually  will  review  his  record,  progress  in 
prison,  and  any  written  information  submitted;  the 
inmate  will  not  reappear  before  the  Board  unless  a 
substantial  change  in  his  status  has  occurred. 

If  parole  is  granted,  the  inmate  must  sign  an  agreement 
that  he  will  abide  by  a  series  of  standard  conditions 
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concerning  residency,  travel,  employment,  reporting 
requirements,  use  of  alcohol  and  drugs,  possession  of 
weapons,  searches  of  person  or  property,  and  other  items 
(A.R.M.  20.25.702).   Additionally,  the  inmate  may  be 
required  to  comply  with  certain  special  conditions 
imposed  by  the  Board,  sentencing  judge,  or  the 
Department  of  Institutions  (A.R.M.  20.25.703).   For 
example,  the  parolee  may  be  required  to  undergo  regular 
urinalysis  testing  or  be  forbidden  to  travel  to 
specific  locations. 

Placement  investigation.   After  parole  is  granted,  the 
Board  sends  the  inmate's  parole  plan  to  a  probation  and 
parole  officer  in  the  area  of  the  inmate's  proposed 
release.   The  probation  and  parole  officer  then 
completes  a  placement  investigation  and  recommends  to 
the  Board  whether  the  plan  should  be  approved  (A.R.M. 
20.25.504).   In-state  investigations  normally  are 
completed  within  two  weeks;  out-of-state  investigations 
involving  the  Interstate  Compact  (Title  46,  chapter  23, 
part  11,  MCA)  usually  require  60-90  days.   An  inmate 
cannot  be  released  until  his  parole  plan  is  approved. 

Furlough .   If  an  inmate  has  been  granted  parole  on 
condition  that  he  obtain  employment  or  secure  a  suitable 
living  arrangement  or  any  other  condition  that  is 
difficult  to  fulfill  while  incarcerated,  the  warden  may 
grant  him  a  furlough  not  to  exceed  ten  days  to  make 
appropriate  arrangements  (46-23-215,  MCA).   An  inmate 
who,  while  on  furlough,  confirms  employment  and  a  living 
arrangement  may  be  placed  on  parole  without  returning 
to  the  institution  (Department  of  Institution  Policy  No. 
507)  . 

Rescission .   In-custody  misconduct  by  an  inmate  granted 
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parole  but  not  yet  released  may  result  in  a  rescission 
of  the  parole  (A.R.M.  20.25.601).   The  misconduct  must 
be  of  a  sufficiently  serious  nature  as  to  be  written  up 
in  a  formal  disciplinary  report  and  acted  upon  by 
institutional  authorities.   The  Board,  following  a 
hearing  with  the  inmate,  determines  whether  the  parole 
should  be  rescinded. 
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V.   RELEASE  ON  PAROLE/REVOCATION 

Parole  supervision.   A  parolee  remains  in  the  legal 
custody  of  the  institution  from  which  he  is  released  but 
is  subject  to  the  orders  of  the  Board  (46-23-215,  MCA). 
The  parolee  is  assigned  to  a  probation  and  parole 
officer  who  consults  with,  advises,  and  supervises  the 
parolee.   In  assisting  parolees,  the  Department  of 
Institutions  may  provide  employment  counseling,  job 
placement,  assistance  in  residential  placement,  family 
and  individual  counseling,  treatment  placement, 
financial  counseling,  vocational  and  educational 
counseling  and  placement,  and  governmental  referral 
services  (46-23-1022,  MCA). 

If  during  the  parole  period  the  parolee  has  demonstrated 
exemplary  conduct  and  attitude,  the  Board  may,  upon 
recommendation  of  the  probation  and  parole  officer, 
conditionally  discharge  the  parolee  from  supervision  for 
the  remainder  of  his  sentence. 

Discharge.   A  parolee  remains  on  parole  until  the 
expiration  of  the  maximum  term(s)  for  which  he  was 
sentenced.   Upon  expiration  of  the  parolee's 
sentence(s),  his  probation  and  parole  officer  submits  a 
closing  report  to  the  Board.   The  Board  then  issues  a 
final  discharge. 

Revocation.   If  a  probation  and  parole  officer  believes 
that  a  parolee  has  violated  a  condition  of  his  release, 
the  officer  must  serve  the  parolee  with  a  report  of  the 
violation  and  a  statement  of  the  charges  (A.R.M. 
20.2.208).   The  parolee  is  entitled  to  a  preliminary  on- 
site  hearing  to  address  the  charges.   (He  may  choose  to 
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waive  this  hearing.)   The  parolee  must  be  given  notice 
of  the  hearing  and  be  allowed  to  appear  and  introduce 
relevant  information.   He  may  also  be  represented  by 
counsel  at  his  own  expense.   During  the  hearing,  a 
hearings  officer  (normally  the  probation  and  parole 
district  supervisor)  must  determine  whether  there  is 
probable  cause  to  believe  that  the  alleged  violation 
occurred.   If  the  hearings  officer  finds  no  probable 
cause,  the  parolee  is  returned  to  prehearing  parole 
status.   If  the  hearings  officer  finds  probable  cause, 
but  determines  that  the  nature  of  the  violation  is 
minor,  the  officer  may  reinstate  the  parolee  to  pursue 
an  alternative  parole  plan.   If,  however,  the  violation 
is  serious,  the  parolee  must  be  transported  to  MSP  for  a 
hearing  before  the  Board. 

A  parole  revocation  hearing  is  scheduled  for  the  Board's 
next  regularly  scheduled  meeting  (A.R.M.  20.25.801).   At 
the  hearing  the  parolee  may  be  represented  by  counsel; 
if  he  is  indigent,  the  Board  may  provide  him  with 
counsel.   Following  the  hearing,  the  Board  may  decide  to 
revoke  the  parole  and  return  the  parolee  to  prison  or 
release  him  to  his  former  or  a  revised  parole  plan. 

Convictions  on  parole.   According  to  46-23-217,  MCA,  if 
a  parolee  is  convicted  of  a  crime,  he  must  serve  the 
sentence  for  the  crime  consecutively  with  the  remainder 
of  his  sentence. 
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VI.   PAROLE  STATISTICS 

Calendar  year  1987.   According  to  statistics  compiled  by 
the  Board,  520  parole  hearings  were  conducted  in 
calendar  year  1987,  an  average  of  43  hearings  per 
month.   Thirty-five  percent  of  the  inmates  appearing 
before  the  Board  were  first-time  offenders.   On  an 
average,  an  inmate  served  18.4  months  before  his  first 
parole  hearing.   A  total  of  339  inmates  (65%  of  those 
receiving  hearings)  were  granted  parole. 

Among  those  inmates  granted  parole  in  1987,  293  (86%) 
were  actually  released.    One-hundred  seven  parolees 
(31.5%  of  the  numbered  paroled)  were  returned  to  prison 
on  parole  revocations;  an  average  of  nine  paroles  were 
revoked  each  month.   About  one-quarter  of  the 
revocations  (24.3%  or  26  revocations)  involved  new 
crimes;  the  remainder  involved  technical  parole 
violations . 


J   An  inmate  who  has  been  granted  parole  could  be 
prevented  from  leaving  the  prison  for  several  reasons. 
For  example,  his  parole  could  be  rescinded  because  of 
misconduct  or  his  parole  plan,  upon  investigation, 
proves  unworkable,  and  he  must  develop  an  alternative  plan, 
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FIGURE  I 

Number  of  Parole  Hearings  Conducted 
(CY  1976  -  1987) 
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Calendar  years  1976  -  1987.   According  to  the  Board's 
statistics,  5,487  parole  hearings  have  been  conducted 
since  1967.   The  annual  number  of  hearings  during  this 
12-year  period  ranges  from  561  in  1985  to  371  in  1976. 
As  illustrated  in  Figure  I,  the  number  of  hearings 
jumped  from  371  in  1976  to  446  in  1977  then  dropped  to 
390  in  1978  where  they  remained  relatively  constant  for 
the  next  two  years.   From  1980  to  1985,  the  number  of 
hearings  gradually  climbed  from  380  to  561.   There  has 
been  a  slight  decrease  in  the  number  of  hearings  in  the 
last  two  years. 
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FIGURE  II 

Percentage  of  First-Time  Offenders 

Appearing  Before  the  Board 

(CY    1976    -    1987) 
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Among  those  inmates  receiving  parole  hearings,  the 
percentage  of  first-time  offenders  has  steadily  declined 
in  recent  years  (with  the  exception  of  1980  and  1987). 
(See  Figure  II.)   In  1976,  83%  of  the  parole-eligible 
inmates  were  first-time  offenders;  by  1987,  this 
percentage  had  dropped  to  35%. 
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FIGURE  III 

Number  of  Months  Incarcerated  Before 
First  Parole  Hearing 
(CY  1976  -1987) 
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Figure  III  indicates  the  average  number  of  months  an 
inmate  was  incarcerated  before  his  first  parole  hearing. 
From  1977  to  1980,  there  appeared  to  be  a  clear  trend 
that  inmates  were  serving  more  time  before  becoming 
parole-eligible;  the  average  number  of  months 
incarcerated  increased  from  12.5  months  in  1977  to  18.2 
months  in  1980.   The  trend,  however,  was  broken  during 
the  period  from  1980  until  1984.   Since  1984,  it  appears 
that  the  trend  is  repeating  itself. 
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FIGURE  IV 

Number  of  Inmates  Paroled 
(CY  1976  -  1987) 
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During  the  last  12  years,  the  Board  has  granted  3,548 
paroles.   An  average  of  296  paroles  have  been  granted 
each  year.   The  annual  number  of  inmates  paroled  ranges 
from  339  in  1987  to  236  in  1985.   (See  Figure  IV.) 
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FIGURE  V 

Percentage  of  Inmates  Paroled  Among 

Those  Receiving  Hearings 

(CY    1976    -    1987) 
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Figure  V  illustrates  the  annual  percentage  of  inmates 
paroled  among  those  receiving  hearings  since  1976. 
From  1976  through  1983,  the  percentage  of  inmates 
paroled  fluctuated  by  no  more  than  8%  between 
consecutive  years.   In  1984,  however,  the  percentage 
dropped  from  70%  to  53%  and  then  to  42%  in  1985.   The 
percentage  of  inmates  paroled  has  increased  in  both  1986 
(56%)  and  1987  (65%) . 
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FIGURE  VI 

Percentage  of  Paroles  Revoked 
(CY  1967  -  1987) 
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During  the  last  12  years,  the  Board  has  revoked  1,104 
paroles  or  31%  of  the  total  granted,  for  an  average  of 
92  a  year.   The  percentage  of  paroles  that  have  been 
revoked  ranges  from  49%  in  1978  to  23.4%  in  1983.   (See 
Figure  VI.)   This  percentage  was  most  stable  from  1979 
through  1983;  during  this  5-year  period,  an  average  of 
26%  of  all  paroles  were  revoked. 
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FIGURE  VII 

Percentage  of  Paroles  Revoked  for 

Commission  of  New  Crimes 

(CY  1967  -  1987) 
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From  1976  through  1987,  273  parole  revocations  (24.7%) 
resulted  from  inmates  committing  new  crimes;  the 
remainder  resulted  from  technical  parole  violations. 
Among  all  parole  revocations  during  this  12-year 
period,  the  percentage  of  revocations  involving  new 
crimes  ranged  from  33.3%  in  1983  to  20%  in  1986.   (See 
Figure  VII . ) 
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VII.   BOARD  OF  PARDONS  v.  ALLEN 

In  June  1987,  the  U.S.  Supreme  Court  rendered  a 
decision  regarding  parole  in  Montana  (Board  of  Pardons 
v.  Allen,  107  S.  CT.  2415  (1987)). 

The  case  was  initiated  by  George  Allen  and  Dale 
Jacobsen,  two  MSP  inmates.   After  being  denied  parole  by 
the  Board,  the  inmates  filed  a  civil  rights  class  action 
suit  in  U.S.  District  Court.   The  inmates  charged  that 
the  Board  denied  them  due  process  by  not  applying  the 
statutory  criteria  for  granting  parole  and  by  not  fully 
explaining  its  reasons  for  denying  parole.   The  federal 
court  ruled  that,  because  the  Board's  discretion  was  too 
broad  to  provide  an  inmate  with  a  liberty  interest  in 
parole  release,  the  inmates  were  not  entitled  to 
protection  under  the  Due  Process  Clause  of  the  14th 
Amendment.   The  court  dismissed  the  suit. 

On  appeal  to  the  Ninth  Circuit  Court  of  Appeals,  the 
district  court  decision  was  reversed.   The  appellate 
court  based  its  ruling  on  a  1979  U.S.  Supreme  Court 
decision,  Greenholtz  v.  Nebraska  Penal  Inmates,  60 
L.Ed. 2d  668.   In  Greenholtz ,  the  Supreme  Court  ruled 
that  the  mandatory  language  and  structure  of  a  Nebraska 
parole-release  statute  created  an  "expectancy  of 
release,"  which  is  a  liberty  interest  entitled  to  due 
process  protections.   The  court  of  appeals  found  the 
Montana  parole-eligibility  statute  (46-23-201,  MCA)  to 
be  virtually  indistinguishable  from  the  Nebraska  law. 
It  concluded,  therefore,  that  the  Montana  statute,  like 
its  counterpart  in  Nebraska,  creates  a  liberty  interest 
protected  by  procedural  due  process.   The  appellate 
court  remanded  the  case  to  district  court 
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to  consider  the  "nature  of  the  process  which  is  due" 
the  inmates  and  whether  Montana's  current  procedures 
accord  that  due  process. 

The  Board  appealed  the  Ninth  Circuit  decision.   The  U.S. 
Supreme  Court  granted  certiorari  and,  in  a  6-3  decision, 
affirmed  the  appellate  court.   The  court  agreed  that 
Montana  law  creates  a  due  process  liberty  interest  in 
parole  release.   The  Montana  statute  uses  mandatory 
language  ("shall")  to  create  a  presumption  that  parole 
will  be  granted  if  the  Board  determines  that  the 
statutory  criteria  has  been  met. 

The  case  is  pending  in  U.S.  district  court. 
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APPENDIX  A 

Summary  of  Statutory  History  of  Board  of  Pardons 
and  Parole  Eligibility  Provisions 


1889      Constitution  provides  for  Board  of  Pardons  to 
advise  Governor  on  executive  clemency  matters 


1891      Legislature  defines  composition  and  duties  of 
Board  of  Pardons 


1907       State  Board  of  Prison  Commissioners  authorized 
to  grant  paroles 


1955      Functions  of  Board  of  Pardons  and  State  Board 
of  Prison  Commissioners  transferred  to 
reconstituted  Board  of  Pardons 


1971      Board  of  Pardon  administratively  attached  to 
Department  of  Institutions 


1975      Legislature  sets  qualifications  for  Board  of 
Pardons  members 


Persistent  felony  offender  designation  created 
for  parole  eligibility  purposes 


1977      Persistent  felony  offender  law  repealed  and 
nondangerous  offender  designation  created 


District  judges  permitted  to  sentence  felons 
to  prison  with  no  possibility  of  parole 


1979      Auxiliary  member  added  to  Board  of  Pardons 
1983       Temporary  early  parole  mechanism  enacted 


1985      Early  parole  mechanism  revised  and  made 
permanent 
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